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Construction (Design & 

Management) Regulations 2015



What is CDM?  - A quick reminder

• Sets out the nature and scope of duties for those 

engaged in the commissioning, design and delivery of 

construction work, including arrangements for co-

ordination and co-operation, for the purpose of ensuring 

health, safety and welfare on “site”

• UK regulations give effect to the Temporary or Mobile 

Construction Sites Directive



CDM 2015 – the essentials

• Revokes and replaces CDM 2007

• Came into force on 6 April 2015

• Some transitional arrangements for projects starting 

before 6 April 

• Current CDM ACoP will be withdrawn and replaced with 

L153 guidance from HSE and CONIAC/ industry 

guidance



CDM 2015 – the essentials

• CDM Duty holders:

– Clients

– Domestic Clients

– Designers

– Principal Designer

– Principal Contractor

– Contractors

– Workers



Key Changes – In force – 6 April 

2015

Principal Designer 

role introduced

CDM 2015 

new L Series 

Guidance from 

HSE

Domestic 

projects now 

included 

Removal of

strict 

“competence”

requirements
CDM Co-ordinator 

role abolished

Increased client 

responsibility

6 month 

transition 

period to 

Oct 2015*

*Transitional provisions relate to Projects 

that span 6 April 2015



Notifying projects – significant change

• Requirement to “notify” a construction project to the HSE

– Criteria:

• Work scheduled to last longer than 30 working 

days and have more than 20 workers working 

simultaneously at any point in the project; or

• Exceed 500 person days

• But – notification is no longer a trigger for additional 

duties such as a construction phase H&S plan or 

appointment of [what was] a CDM co-ordinator/principal 

contractor



Triggers

• A construction phase H&S plan is now required on all 

construction projects – no matter how small

• Where there is more than one contractor or this is 

reasonably foreseeable then a principal designer and 

principal contractor must be appointed by the client – in 

writing



The Client: Summary of Legal Duties

• Must make suitable arrangements for managing a project (including 

allocation of sufficient time & resources)

• Must ensure those arrangements are maintained and reviewed 

throughout the project

• Must provide pre-construction information to designers & contractors

• Must ensure that a construction phase plan is drawn up by the 

contractor/principal contractor before construction work starts

• Must ensure that the principal designer prepares a health & safety 

file (for projects involving more than one contractor)



The Client: Summary of Legal Duties

• Must take reasonable steps to ensure that the 

principal designer and principal contractor comply 

with their duties

• Provide the health & safety file to the person acquiring a 

structure if they dispose of their interest



Principal Designer duties:  more than a 

CDMC?

• Must plan, manage and monitor the pre-construction phase 

and co-ordinate H&S matters

• Take account of the general principles of prevention

• Identify, eliminate or control foreseeable risks  during 

construction, maintenance and use

• Ensure other designers comply with their duties

• Ensure co-operation between parties

• Must assist the client in the provision of pre-construction 

information and provide to others

• Must prepare the H&S file and ensure that it is reviewed and 

updated

• Liaise with the principal contractor



Principal Contractor and Contractors 

• Duties broadly unchanged from CDM 2007

• Now a requirement for construction phase H&S plan for 

all construction works – including specific measures for 

work covered by Schedule 3

– On single contractor projects – contractor to draft plan

– Where more than one contractor the plan must be 

prepared by the PC during pre-construction phase 

and before the site set up



Contractors - Regulation 15

• Must be satisfied client is aware of its duties

• A contactor must plan, manage and monitor construction 

works either by the contractor or by workers under the 

contractor’s control

• Comply with directions given by PD or the PC and the 

parts of the CPP that are relevant to the contractor’s 

work

• Provide each worker under their control with appropriate 

supervision, instructions and information so that work 

can be carried out safely



Competency – a change of approach

• Regulation 8 (1) frames individual and organisational 

competence

“A designer (including a principal designer) or contractor 

(including a principal contractor) appointed to work on a 

project must have the skills, knowledge and experience 

and, if they are an organisation, the organisational 

capability, necessary to fulfil the role that they are 

appointed to undertake, in a manner that secures the 

health and safety of any person affected by the project”



Competency – does this change 

anything?

• Competency still a key requirement

Regulation 8 (3) – “ A person who is responsible for 

appointing a designer or contractor to carry out work 

on a project  must take reasonable steps to satisfy 

themselves that the designer or contractor fulfils the 

conditions in 8(1)”

• The competency matrix in the ACoP (appendix 4) will go

• Guidance – PAS 91 standard questions is one way of 

helping to assess organisational capability



Transition provisions

• For projects with more than 1 contractor and the client has not 

appointed a CDMC the client must

– Appoint a principal designer as soon as practical if the 

construction phase has not started

– Is not required to appoint a PD if construction has started, but if 

they do not the PC takes the responsibility for the h&s file

• A CPP must be completed as soon as practicable (PC or contractor)

• Where the client has appointed a CDMC they must appoint a PD 

within 6 months (by 6 October 2015)

• CDMC must comply with duties set out in Schedule 4, para 5

• Provision of information, notification of projects and appointment of a 

PC under CDM 2007 will be recognised as appropriate under CDM 

2015



Individuals



Individuals H&S duties 

Individuals

Duty to take reasonable care 

of self and others affected

by work (s.7)

Where an offence… has been 

committed with the consent, 

connivance, or…attributable to 

any neglect on the part of any director, manager 

… or a person who purports to act in that capacity, 

he/she as well as the company shall be guilty 

of that offence (s.37)

Duty of

employees

Section 7

Section 37

Liability of 

directors and 

senior managers
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H&S Consultant Goes Straight to Gaol!

• Basement excavation in 2010 on a residential property in

Fulham requiring underpinning of the supporting walls;

• Operative working in an unsupported trench when side wall

collapsed and he was fatally crushed;

• Deceased employed by ground works sub-contractor;

• Mr Golding was an independent H&S consultant contracted

to provide advice to the contractor and for drafting method

statement / undertaking site inspections

• Alleged failings – inadequate RAMS / failure to properly

inspect works against RAMS / failure to ask questions re

temporary works / failed to stop works

• No companies (e.g. PC) prosecuted, just 2 individuals



H&S Consultant Goes Straight to Gaol! 

• Trial at Southwark Crown Court in November/ December

2014;

• Site manager convicted of gross negligence

manslaughter. 3 years and 3 months imprisonment;

• Safety adviser convicted of s7 HSWA offence. 9 months

immediate imprisonment;

• Sentencing Judge commented that the safety advisor’s

failure to do anything when on site showed a level of

disregard for safety that was staggering.

– INDG 417 is a reference Guide for all senior 

managers (www.hse.gov.uk/leadership)



Sentencing Guidelines



Enforcement

• Prosecution

– Fines

• Draft Guidelines for health and safety offences, corporate 

manslaughter, food safety and hygiene offences

• S. 85 LASPO – removes limit / cap on fines in the 

Magistrates’ Court for offences committed after 12 March 

2015
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New Health & Safety and Corporate 

Manslaughter Sentencing Guidelines 

• Sentencing Council’s consultation on draft guideline for health and 

safety offences, corporate manslaughter, food safety and hygiene 

offences.

• Drivers for change:

• Inconsistent approach

• Fines on larger organisations considered too small

• Fines not considered to reflect sufficiently the means of the 

offender

• Sentencing Guidelines for environmental offences (Feb 2014)

• Higher fines than H&S offences

• Prescriptive approach based on turnover



Timeline

• 13 Nov 2014 

• draft sentencing guidelines published for consultation

• 18 Feb 2015 

• consultation closed

• Nov 2015 

• new guidelines expected to be published and come into effect

• The guidelines will apply retrospectively



What will the guidelines cover?

• Sentencing for:

• All H&S offences

• fatal and non-fatal

• corporate and individual offenders

• Corporate manslaughter

• Food safety & Hygiene



Objectives

• Fine must reflect:

• Seriousness of the offence

• Financial circumstances of offender

– “sufficiently substantial to have a real economic impact which will 

bring home to both management and shareholders the need to 

comply”

• Extent offender fell below required standard

• Aims of punishment and deterrence

• Removal of any economic gain



Organisations - scope

• Will apply to HSWA and H&S Regulations

• Not specified to apply to Regulatory Reform (Fire safety) 

Order 2005

• Will apply to companies, partnerships, LLPs, LAs, trusts 

and charities

• 9 step approach to sentencing



New Health & Safety and Corporate 

Manslaughter Sentencing Guidelines 

• Headline Grabbers

• Fatal health and safety offences committed by ‘Large Companies’ 

(£50million + turnover) could carry fines of up to £10million!!

• ‘Large Companies’ (£50 million + turnover) found guilty of corporate 

manslaughter could face fines of up to £20million!!

• Imprisonment for individuals – custody threshold set low at “neglect”



The proposed approach

• Step one – Determine offence category: harm and

culpability

• Step two - Starting point – is the company micro, small, 

medium or large (or very large) based on turnover

• Step three – is proposed fine proportionate

• Step four – consider other factors that might require 

adjustment – e.g. Impact on employees and service 

users

• Plus others – including credit for guilty plea



Step 1 - Categories of harm

• Establish Harm category from Matrix



Step 1 - Categories of harm

• Consider:

– Whether the offence exposed a significant number of 

people to the risk of harm at one time

– Whether the offence was a significant cause of actual 

harm

– If a significant # of employees / members of the public 

were exposed and / or the breach was a significant 

cause of actual harm then:

• Consider moving up within the category range or 

up a harm category



Step 1 - Culpability

• Very High = “deliberate breach of or flagrant disregard 

for the law”

• High = Offender fell far short of the appropriate standard; 

for example,

– Failing to put in place measures that are recognised standards 

in the industry

– Ignoring concerns raised by employees or others

– Failing to make appropriate changes following prior incidents

– Allowing breaches to subsist over a long period of time



Step 1 - culpability

• Medium = “offender fell short of the appropriate standard 

in a manner that falls between “high and low””

• Low – Offender did not fall far short of appropriate 

standard; for example,

– Significant efforts were made to address the risk 

although they were inadequate on this occasion

– There was no prior event or warning indicating a risk 

to health and safety



Step 2 - Categories of organisation

• Establish financial position of offender based on 

turnover:

– Micro – not more that £2m

– Small – Between £2m and £10m

– Medium - £10-£50m

– Large - £50m and above

– Very large companies – turnover “very greatly 

exceeds” £50m



Step 2 - Categories of organisation

• Apply Harm Category and Culpability from Step 1 to relevant 

Turnover category to see Starting Point fine and Category Range



What might some fines look like

• Large company (£50m+ turnover)

• Very high culpability/Harm cat 1

– Starting point £4m – range £2.6m to £10m

• High culpability/Harm cat 1

– starting point £2.4m – range £1.5m - £6m

• Medium culpability/Harm cat 1

– starting point £1.3m – range £800k - £3.25m

• Low culpability/Harm cat 1

– starting point £300K – range £180k - £700K

• Corporate manslaughter – offence category A

– Starting point - £7.5m – range £4.8m - £20m



What might some fines look like

• Very large organisation

• “Where an organisation’s turnover very greatly exceeds 

£50m, it may be necessary to move outside the 

suggested range to achieve a proportionate sentence”

• Starting point - Multiplier approach??? 



Step 2 – further adjustments

• Aggravating
– Cost cutting

– Breach of an order

– Obstruction of justice

– Poor health and safety record

– Falsification of records

– Deliberate failure to obtain a 

licence

– Exploiting victims

• Mitigating
– No previous convictions or no 

relevant/recent convictions

– High level of co-operation 

beyond what would always be 

expected

– Good health and safety record

– Effective health and safety 

procedures in place

– Self reporting, co-operation 

and acceptance of 

responsibility

• The staring point figure is moved up or down within the range (or 

occasionally beyond) to account for aggravating and mitigating features



Steps 3 to 9 

• Review whether figure is proportionate to means of offender and 

adjust, e.g. if:

• Small or large profit margin relative to turnover

• Will fine put offender out of business

• Adjust for other factors, e.g. if:

• Charitable body

• Impact of fine on employees or service users

• Reduce for guilty plea

• Give reasons



Corporate Manslaughter



Individuals

• Determine the offence category: 

– Culpability

• Deliberate - Intentionally breached or flagrant 

disregard for the law

• Reckless – actual foresight of or wilful blindness to 

risk, and risk taken

• Negligent - an act or omission that a person 

exercising reasonable care would not do

• Low – little fault i.e. minor error of judgment



Individuals – starting point and range



Individuals – fine bands



What does this mean?

• Fines for large companies are going to be substantially 

increased

• Very large companies may fall outside the ranges in the 

Guidelines and “all bets are off”

• Battleground:

– The extent to which failures were systemic v. isolated lapses

– Establishing whether culpability was “low” as opposed to 

“medium” or “high” 

– Important to show safety management systems are in place and 

robust

– Role played by senior management and directors



Corporate Manslaughter



Corporate Manslaughter and Corporate 

Homicide Act 2007

• Introduced “new” manslaughter offence for organisations

• In force – 6 April 2008 (almost 7 years!)

• 13 convictions to date (4 trials; 9 guilty pleas) 

• 3 acquittals

• 3 further charges:
– Baldwins Crane Hire Ltd 

– McGoldrick Enterprises Limited (NI)

– Sherwood Rise Ltd

• CM Tracker document – do you want it?



Corporate Manslaughter and Corporate 

Homicide Act 2007

• Areas for dispute (so important to get right!):

– Grossness of the Breach

• Compliance with law / standards / guidance

• Safety Management System

• Organisation’s safety culture

– Role of senior management

• Collective failings

• Effective delegation, empowerment and 

accountability
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Fines for Corporate Manslaughter



Risk – Section 2 and 3 HSWA



Corporate H&S duties

• A positive duty to maintain (“ensure”) a state of affairs 

exists (at all times) that is free from material risks to the 

health and safety of employees, contractors and 

members of the public* 

• Reasonable Practicability limits the general duty to guard 

against risks

– Allows organisations to discharge its duties if it can 

prove the adoption of [further] measures which would 

make it possible to ensure the safety and health of 

persons would be [grossly] disproportionate in terms 

of time, money and effort when balanced against the 

risk 
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Polyflor Ltd v HSE (July 2014)

• One of Polyflor's employees, a Technical Support Engineer, was 

undertaking maintenance work on a conveyor belt following a blockage. 

When the machine became blocked, a limited permit to work was raised so 

that the machine could be operated without any guarding in place. 

• The engineer, put a spanner in the belt to find out where it was sticking. 

However, he was unable to let go of the spanner in time which pulled him 

into the machine, resulting in a broken arm.

• The engineer accepted during the course of the trial that he should not have 

put a spanner in the conveyor belt, he had been blasé on the day of the 

accident and had taken a foolish risk. 



• Polyflor's defence team argued that any risk 

was entirely attributable to and materialised 

due to the foolish act of the employee rather 

than the system of work. It was argued that 

there was no breach of duty under HSWA 

and no exposure to any risk which Polyfor 

had created.

• The Court of Appeal found that 

notwithstanding the accident was caused by 

the foolish act of the employee, there was 

still the existence of a risk created by the 

employer so that the onus passed to them to 

take all reasonably practicable steps to 

prevent employees from being exposed to 

that risk.

Polyflor Ltd v HSE (July 2014)



• When considering whether employees or non-

employees are exposed to a risk, employers 

must consider in their risk assessments the 

likelihood that employees will act foolishly and 

depart from a laid down safe system of 

working. 

• Risk assessments are an exercise in foresight 

and case law (Baker v Quantum Clothing 

Group Ltd 2011 and R v Tangerine 

Confectionary Lit and Veolia ES (UK) Ltd 

2011) makes clear that the risk assessment 

process (which serves as a blueprint for 

action) must be broad enough in its scope to 

consider not only obvious risks but also things 

which are not obvious, including the likelihood 

that employees may act foolishly.

Polyflor Ltd v HSE (July 2014)



(1) Balfour Beatty and (2) Enterprise 

(AOL) Ltd v HSE (December 2014) 

• BB was Managing Agent on the A50 for the Highways

Agency. Enterprise had a contract to provide temporary

traffic management (“TTM”) for BB;

• BB asked Enterprise to provide TTM for a two lane

closure of the A50 at Uttoxeter;

• On 25 November 2007, William Collins was driving along

the A50 when he failed to negotiate the road closure and

collided with a parked Enterprise van. He died;

• Police Collision Report concluded that driver fatigue was

a “very likely” cause of the accident;



(1) Balfour Beatty and (2) Enterprise 

(AOL) Ltd v HSE (December 2014) 

• BB and Enterprise appealed against conviction and sentence;

• Enterprise argued that the trial Judge should have directed

the Jury that driving through TTM on a public highway was or

may be regarded as an “everyday risk” and is not a

“material risk” especially for reasonable and prudent drivers;

• Reference to R v Porter ((2008) – the risk which the

prosecution must prove should be real as opposed to fanciful

or theoretical. “Where the risk can truly be said to be part of

the incidence of everyday life, it is less likely that the injured

person could be said to have been exposed to risk by the

conduct of the operations in question.”



(1) Balfour Beatty and (2) Enterprise 

(AOL) Ltd v HSE (December 2014) 

• CA rejected both appeals against conviction and sentence;

• CA distinguished this case from Porter, which involved a

situation which could sensibly be described as everyday or

ordinary and distinct from the activities of the appellants.

This case focussed on the adequacy of the TTM; not

ordinary or everyday driving;

• Negotiating the TTM was not a usual event;

• Issue was whether the appellants had failed to ensure that

non-employees who might be affected by the TTM were not

exposed to material risks – had they done everything

reasonably practicable.



Incident Response



Incident Response Protocol - The last line of 

defence so TAKE CONTROL!!!

• Should cover:

- Escalating incidents internally & RIDDOR reporting

- Accident investigations / email protocols (legal privilege)

- Managing requests for documents

- HSE/police interviews

(voluntary, compulsory and PACE)

- Communications with third parties

- Notifying insurers

- Appointing specialist regulatory lawyers – Right to 

Choose (not necessarily your insurer’s panel firm)
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Key Points

– Effective leadership (Tone at the Top);

– A robust system for managing risk;

– Personal responsibility

• Delegation / empowerment / accountability 

/ monitoring
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Questions

Kevin Bridges (Partner)

Mobile: 07768 993666
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